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June 30, 1993

William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20036

Re:

Dear Mr. Caton:

RECEIVED

'JUN 301993
MM Docket No. 93-8
Ex Parte Presentat~~~~T~~

OFFU~ 1lfESECRETARY

On behalf of the Center for the Study of Commercialism
("CSC"), we are submitting a recent Supreme Court case, United
States v. Edge, 61 USLW 4759 (June 25, 1993) ("Edge") for inclu
sion in the record of the above docket. CSC has previously filed
comments and reply comments in this proceeding. Pursuant to Sec
tion 1.1206(a)(1) of the Commission's rules, two copies of this
letter are being submitted to you under separate cover.

The Edge case is instructive on one of the issues raised in
this matter, i •e., whether the Commission can constitutionally
limit the amount of commercial matter presented over broadcast
stations. CSC has maintained throughout this proceeding that
there is no doubt that the Commission has the statutory and con
stitutional authority to do so. See, e.g., CSC Comments at 5-14.
Edge reaffirms CSC's position; the Court clearly holds that the
government has very broad discretion to regulate commercial mat
ter, and that the means it uses must only "reasonably fit" an "ov
erall problem the government seeks to correct." Edge, supra, at
4763.

In Edge, the Supreme Court upheld a statute which prohibited
all lottery advertising on broadcast stations in states which do
not have lotteries. The Court found the statute constitutional
even in the case of a nonlottery state (North Carolina) broadcast
station which listenership consisted almost entirely of lottery
state (Virginia) residents. The Court ruled that the governmental
interest in supporting North Carolina's laws against gambling was
served by the statute even if, as applied to the broadcast station
in this case, there was "only marginal advancement of that inter
est." Edge, supra, at 4762.

Thus, the~ case limits the constitutional protection for
commercial speech beyond that of the recently decided case of City
of Cincinnati v. Discovery Network, Inc., 61 USLW 4272 (March 24,
1993) ("Discovery Network"). See, Edge, supra, at 4764 (Stevens,
J. dissenting.) In Discovery Network, the Court struck down a
prohibition on commercial newsracks because, as applied to the re
spondent's newsracks, they did not advance the City's overall in
terests in increasing safety and improving the aesthetic condition
of the city. The Court thus found no "reasonable fit" between the
regulation and the government interest, because the permissible
noncommercial newsracks contributed to the same safety and aes-
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thetic problems the City sought to ameliorate. l

On the other hand, the court in Edge found that the validity
of a restriction on commercial speech is judged "by the relation
it bears to the general problem of accommodating the policies of
both lottery and nonlottery States, not by the extent to which it
furthers the Government's interest in an individual case." Edge
at 4763 [emphasis added].2 By holding that a government restric
tion on commercial speech is constitutional even if, as applied,
there is no reasonable fit between the government's interest and
the regulation, as long as there is a reasonable fit between the
regulation and the government's overall interest, the Court in
Edge severely limits the scope of Discovery Network, and thereby
reduces the protection afforded commercial matter in the broadcast
context.

Thus, CSC regards Edge as dispelling any doubt that the Com
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The Supreme Court decided:

eMPLOYMENT DISCRIMINATION-Practice and
Procedure

Plaintiff who has established prima facie case of inten
tional discrimination in violation of Title VII of 1964 Civil
Rights Act is not necessarily entitled to judgment as
matter of law even if factfinder rejects employer's articu
lated non-discriminatory reason for adverse employment
action but, instead, retains burden of persuading factfinder
that adverse action was taken for discriminatory reason
barred by Title VII. (St. Mary's Honor Center v. Hicks,
No. 92-602) Page 4782

JUDGMENTS-Punitive Damage.

Punitive damages award by jury of $10 million in com
mon law slander of title action in which plaintiff obtained
S19,000 in compensatory damages to cover cost of defend
ins asainst frivolous declaratory judsment action, purport
edly filed by defendant to clear cloud on title when its real
intention was to reduce royalty payments under oil and gas
lease. does not violate Fourteenth Amendment's Due Pro
cess Clause. (TXO Production Corp. v. Alliance Resources
Corp., No. 92-479) , Page 4766

MASS MEDIA-Broadea.t Media

Federal statutes that prohibit broadcast of lottery adver
tisins by broadcaster licensed to state that does not allow
lotteries, while allowing such broadcasting by broadcaster
licensed to state that sponsors lottery, 18 USC 1304 and
1307, do not violate First Amendment as applied to station,
licensed in non-lottery state, over 90 percent of whose
listeners reside in lottery state and whose listeners in
licensing state are exposed to lottery advertising via media
from lottery state. (U.s. v. Edge Broadcasting Co., No.
92-486) Page 4759

NOTE: Where it is deemed desirable. a syllabus (headnote) will be released
• • • at the lime the opinion is issued. The syllabus constitutes no part of the
opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See Uniled S'OltS v. !Hlrail Lumbtr 0:>.• 200 US.
32/. 337.

FuJI Text of Opinions

No. 92-486

UNITED STATES AND FEDERAL COMMUNICATIONS
COMMISSION. PETITIONERS v. EDGE BROADCAST·

ING COMPANY T/A POWER 94

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT
OF APPEALS FOR THE FOURTH CIRCUIT

Syllabus

No. 92-486. Ar,ued April 21, 199~Decided June 25, 1993

Congre.. hu enacted fecierallottery legislation to a..ist States in their
efToN to eontrol this form of gambling. Among other things, the
scheme generally prohibits the broadcast of any lottery
advertisementa. 18 U. S. C. §l304, but allows broadcaaters to
advertise atate-run lotteries on stations licensed to a State which
conduct. IUch lotteries, 11307. This exemption was enacted to
accommodate the operation of legally authorized state-run lotteries
conaistent with eontinued federal protection to nonlottery States'
policies. North Carolina is a nonlottery State, while Virginia
sponsors a lottery. Respondent broadcaster (Edge) owna and operates
a radio atation licensed by the Federal Communications Commission
to aerve a North Carolina eommunity, and it broadcasts from near
the Virrinia-North Carolina border. Over 90~ of its listeners are In

Virrinia, but the remaining listeners live in nine North Carolina
countiea. Wiahing to broadcast Virginia lottery advertisements, Edge
filed thia action, alleging that, aa applied to it, the restriction violated
the First Amendment and the Equal Protection Clause. The District
Court alae..ed the restriction under the four-factor test for
commercial speech aet forth in Central HudIlon Ga. &: Electric Corp,
v. Public Service Comm'n of New York, 447 U. S. 557. 56~1)
whether the speech concerns lawful activity and is not misleading
and (2) whether the aaserted governmental interest is substantial;
and if so, (3) whether the regulation directly advances the aaserted
interest and (4) whether it is not more extansive than is neceasary to
aerve the interest-concluding that the statutes, as applied to Edge,
did not directly advance the uaerted governmental interest. The
Court ofAppeala affirmed.

Held: The judgment is reveraed.
956 F. 2d 263, reversed.

JUSTICE WHITE delivered the opinion of the Court as to all but Part
IIl-D, concluding that the statutes regulate commercial speech in a
manner that does not violate the First Amendment.

(a) Sinee the statutea are constitutional under Central Hudson_
this Court will not consider the Government's argument that the
Court nead not proceed with a Central Hu.cUon analysis because
,ambling implicates no constitutionally protected right and the
.,..ater power to prohibit it neces..rily includes the I_r power to
ban ita advertisement. Thia Court usumes that Central HuclMm's
first factor is met. As to the second factor, the Government has a
lubstantial interest in lupporting the policy of nonJottery States and
not interfering in the policy of lottery States.

NOTICE: n- opinions arc subject to formal revision before publication in
the preliminary print of the United Stales Reports. Readers arc requested \0
notify the Reporter of Dec:iIions, Supreme Court of the United States. Washin,.
ton, D.C. 20S43, of any Iyposraphical or other formal errors. in order that
_lions may be made before lhe preliminary print/lOCS to press.

Section 4 C~I C 1M! bII "" 8k"",, oj NohOflGl .4,60.", me
Oltl-'I»ItJIIlI+'l.DO 61 LW 4759
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lb) The qu..tion rai••d by the third CenInJl HlUUon factor cannot
be an.w.red by limiting the inquiry to wh.th.r the governm.ntal
intar.st i. directly advllJlc.d all applied to a sin,le .ntity, for .ven if it
w.r. not, th.re would remain the mattar of a r.,ulation's gen.ral
application to oth.rs. Thus, the statutes' validity all appli.d to Edge,
although rel,vllJlt, is properly addr._d under the fourth factor. The
.tatut.s directly advance the fOv.rnm.ntal interest at stake as
required by th. third factor. Rath.r than favoring lottery or
nonlottery State., Con"... choat to .upport nonlott.ry States'
anti,amblin, policy without unduly intarfering with the policy of
lottery State.. Although Conv- .urely kn.w that station. in on.
State could b. h.ard in another, it mad. a commonsense judfm.nt
that .ach Nort''- Carolina station would have an audi.nce in that
State, even if it.. airnal reached el.ewhere, and that enforcing the
re.triction would in.ulate each .tation's Ii.teners from lottery
advertising and advance the ,ovemmental purpose in supporting
North Carolina'. gambling law•.

(c) Under the fourth CePllral HUiUon factor, the .tatutes are valid
as appli.d to Edg•. Th. validity of commercial speech restrictions
.hould be judged by .tandards no more stringent than those applied
to .xpressiv, conduct .ntitled to full First Amendment prot.ction or
to r.levant tim., place, or manner restriction., Board of 7hutees of
SIGle Unill. of New YorA v. Fen:, 492 U. S. 469, 477-478; the fit
between the restriction and the govemm.nt interest need only be
reasonable, id., at 480. Here, the fit i. reasonable. Allowing Edge to
carry the lottery advertisements to North Carolina counties would be
in derogation of the f.d.ral interest in supporting the State's
antilottery laws and would pennit Virginia's lottery laws to dictate
what stations in a neIghboring State may air. The restriction's
validity is judged by the relation it bears to the general problem of
accommodating both lottery and nonlottery States, not by the extent
to which it furthers the Govemment's interest in an individual case.
Wa,.d v. Rod ARainst Racism, 491 U. S. 781, 801. Nothing in
Ede"/ield v. Fane, 507 U. S. _, .ugge.ted that an individual could
challenge a commercial speech regulation as applied only to himself
or his own acts.

(d) The courts below also erred in holding that the restriction as
applied to Edge was ineffective and gav. only remote support to the
Government's interest. The exclusion of iambling invitations from
lIJI estimated 11~ of the radio listening time in the nine·county area
could hardly be called "ineffective," ''remote," or "conditional." See
Cem,.al Hudson, SUpfTJ, at 564, 669. Nor could it be called only
"hmlted incremental support," Bolger v. YouPIRs D,.ug Products C",.p.,
463 U. S. 60, 73, for the Goverment interest, or thought to furnish
only speculative or marginal support. The restriction is not made
ineffective by the fact that Virginia radio and television stations with
lottery advertising can be heard in North Carolina. Many residents
of the nine.county area will still be exposed to very few or no such
advertisments. Moreover, the Government may be said to advance
its purpose by substantially reducini10ttery advertising, even where
it is not wholly eradicated.

WHITE, J., delivered the opinion of the Court with respect to Parts I,
II, and IV, in which REHNQUIST, C. J., and O'CONNOR, SCALlA,
KENNEDY, SoUTER, and THOMAS, JJ., join.d, the opinion of the Court
with respect to Parts III-A and III-B, in which REHNI,jUIST, C. J., and
O'CoNNOR, SCALIA, and THOMAS, JJ., joined, the opinion of the Court
with respect to Part III-C, in which REIfNQUIST, C. J., llnd KENNEClY,
SoUTER, and THoMAS, JJ., joined, and an opinion with respect to Part
IIl-D, in which REHNQUIST, C. J., and SCALIA and THOMAS, JJ., joined.
SoUTEI(, J., filed an opinion concurring in part, in which KENNEDY, J.,
joined. STEVENS, J., filed a dissenting opinion, in which BLACKMUN, J.,
joined.

JUSTICE WHITE delivered the opinion of the Court,
except as to Part III-D.'

In this case we must decide whether federal statutes
that prohibit the broadcast oC lottery advertising by a

•JUSTICE O'CONNOR joins Parts I, II, III-A, III-B, and IV of this
opinion. JU!>'1'IC£ ScALIA joins all but Part III-C of this opinion. JU~"'ICE

KENNEDY joins Parts I,ll, III-C and IV of this opinion. JUSTICE SOUTER
joins all but Parts III-A, III-B and nI-D of this opinion.
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broadcaster licensed to a State that does not allow lotter
ies, while allowing such broadcasting by a broadcaster
licensed to a State that sponsors a lottery, are, as applied
to respondent, consistent with the First Amendment.

I
While lotteries have existed in this country since its

Counding, States have long viewed them as a hazard to
their citizens and to the public interest, and have long
engllied in legislative efforts to control this form of
gambling. Congress has, since the early 19th century,
sought to assist the States in controlling lotteries. See,
e.g., Act of Mar. 2, 1827, §6, 4 Stat. 238; Act of July 27,
1868, § 13, 15 Stat. 196; Act of June 8, 1872, § 149, 17
Stat. 302. In 1876, COnerMS made it a crime to deposit
in the mails any letters or circulars concerning lotteries,
whether illegal or chartered by state legislatures. See Act
of July 12, 1876, ch. 186, § 2, 19 Stat. 90, codified at Rev.
Stat. §3894 (2d ed. 1878). This Court rejected a challenge
to the 1876 Act on First Amendment grounds in Ex parte
Jackson, 96 U. S. 727 (878). In response to the persis
tence of lotteries, particularly the Louisiana Lottery,
Congress closed a loophole allowing the advertisement of
lotteries in newspapers in the Anti-Lottery Act of 1890,
ch. 908, § 1, 26 Stat. 465, codified at Rev. Stat. §3894
(Supp. 2d ed. 1891), and this Court upheld that Act
against a First Amendment challenge in Ex parte Rapier,
143 U. S. 110 (1892). When the Louisiana Lottery moved
its operations to Honduras, Congress passed the Act of
Mar. 2, 1895, 28 Stat. 963, 18 U. S. C. § 1301, which
outlawed the transportation of lottery tickets in interstate
or foreign commerce. This Court upheld the constitution
ality of that Act against a claim that it exceeded
Congress' power under the Commerce Clause in Champion
v. Ames (Lottery Case), 188 U. S. 321 (1903). This federal
antilottery legislation remains in effect. See 18 U. S. C.
§§ 1301, 1302.

Mter the advent of broadcasting, Coneress extended the
federal lottery control scheme by prohibiting, in §316 of
the Communications Act of 1934, 48 Stat. 1088, the
broadcast of "any advertisement of or information concern·
ing any lottery, gift enterprise, or similar scheme." 18
U. S. C. § 1304, as amended by the Charity Games
Advertising Clarification Act of 1988, Pub. L. 100-625,
§3(a)(4), 102 Stat. 3206. 1 In 1975, Congress amended the
statutory scheme to allow newspapers and broadcasters
to advertise state-ron lotteries if the newspaper is pub
lished in or the broadcast station is licensed to a State
which conducts a state-ron lottery. See 18 U. S. C. § 1307
(1988 ed., Supp. III).2 This exemption was enacted "to

I Title 18 U. S. C. § 1304 (1988 ed., Supp. IIIl provides:
"Broadcuting Lottery Infonnation
"Whoever broadcasts by means of any radio or television station for

which a license is required by any law of the United States, or whoever,
operating any such station, knowingly pennits the broadcastillf of, any
advertisement of or information concerning any lottery, (ift enterprise,
or similar scheme, offering prizes dependent in whole or in part upon lot
or chance, or any list of the prizes drawn or awarded by means of any
such lottery, (ift enterprise, or scheme, whether said list contains any
part or all of such prizes, shall be fined not more than $1,000 or impris
oned not more than one year, or both."

2 Title 18 U. S. C. § 1307 (1988 ed. and Supp. IIIl provides in relevant
part:

•

•

•
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acc:ommodate the operation of legally authorized State-run
lotteries consistent with continued Federal protection to
the policies of non-lottery States." S. Rep. No. 93-1404•
p. 2 (1974). See also H. Rep. No. 93-1517, p. 5 (1974).

North Carolina does not sponsor a lottery. and partici
pating in or advertising nonezempt rames and lotteries
is a crime under its statutes. N. C. Gen. Stat. §§ 14-289
and 14-291 (1986 and Supp. 1992). VU'linia. on the other
hand. has chosen to JeJalize lotteries under a state
monopoly and has entered the marketplace vigorously.

Respondent, Edge Broadcasting Corporation (Edge). owns
and operates a radio station licensed by the Federal
Communications Commisaior; <FCC) to Elizabeth City,
North Carolina. This station. known as "Power 94." has
the call letters WMYK-FM and broadcasts from Moyock.
North Carolina, which is approzimately three miles from
the border between VU'linia and North Carolina and
considerably closer to Virginia than is Elizabeth City.
Power 94 is one of 24 radio stations serving the Hampton
Roads, Virginia. metropolitan area; 92.2% of its listening
audience are Virginians; the rest, 7.8%. reside in the nine
North Carolina counties served by Power 94. Because
Edge is licensed to serve a North Carolina community, the
federal statute prohibits it from broadcasting advertise
ments for the Virginia lottery. Edge derives 95% of its
advertising revenue from Virginia sources, and claims that
it has lost laree sums of money from its inability to carry
Virginia lottery advertisements.

Edge entered federal court in the Eastern District of
Virginia, seeking a declaratory judrment that, as applied
to it. §§ 1304 and 1307. together with corresponding FCC
regulations. violated the First Amendment to the Constitu
tion and the Equal Protection Clause of the Fourteenth,
as well as injunctive protection against the enforcement
of those statutes and regulations.

The District Court recognized the Congress has greater
latitude to regulate broadcasting than other forms of
communication. App. to Pet. for Cert. 14a-15a. The
District Court construed the statutes not to cover the
broadcast of noncommercial information about lotteries, a
construction that the Government did not oppose. With
regard to the restriction on advertising. the District Court
evaluated the statutes under the established four-factor
test for commercial speech set forth in Central Hudson
Ga.~ & Electric Corp. v. Public Service Comm'n of New
York. 447 U. S. 557. 566 (1980):

"At the outset. we must determine whether the
ezpression is protected by the First Amendment. [1]
For commercial speech to come within that provision.

Exceptiona relating to certllin advertiNmente and other information
and to State-conducted lotteries

-fa) Th. provilions of Nctions 1301, 1302, 1303, and 1304 shall not
apply to-

-( 1) an advertisement, list of prizes, or other information concerning
a lottery conducted by a State acting under the authority of State law
which i_

"(A) contained in a publication published in that State or in a State
which conducte IUch a lottery; or

"(81 broadcast by a radio or televilion station Iicenaed to a location in
that State or a State which conducte IUch a lottery; or

"(2) an advertilement, list of prizes, or other information con~erning

a lottery, gift enterprile, or limilar Icheme, other than one described in
paragraph (11, that il authorized or not otherwiae prohibited by the State
in which it is conducted and which is-

-(A) conducted by a noi·for.profit oTfanization or a governmental
organization; or

"(8) conducted as a promotional activity by a commercial oTfanization
and is clearly occasional and ancillary to the primary business of that
organization."

61 L'" 4761

it at least must concern lawful activity and not be
misleading. Nezt, we ask [2] whether the asserted
governmental interest is substantial. If both inquiries
yield positive answers, we must determine [3J whether
the regulation directly advances the governmental
interest asserted, and [4] whether it is not more
eztensive than is necessary to serve that interest."

Assuming that the advertising Edge wished to air would
deal with the Vll'ginia lottery, a legal activity, and would
not be misleading. the court went on to hold that the
second and fourth Central Hudson factors were satisfied:
the statutes were supported by a substantialgovemmental
interest, and the restrictions were no more extensive than
necessary to serve that interest. which was to discourage
participatine in lotteries in States that prohibited lotteries.
The court held, however, that the statutes, as applied to
Edge, did not directly advance the asserted governmental
interest. failed the Central Hudson test in this respect.
and hence could not be constitutionally applied to Edge.
A divided Court of Appeals, in an unpublished per curiam
opinion,3 affirmed in all respects. also rejecting the
Government's submission that the District Court had erred
in judging the validity of the statutes on an "as applied"
standard. that is, determining whether the statutes
directly served the governmental interest in a substantial
way solely on the effect of applying them to Edge.

Because the court below declared a federal statute
unconstitutional and applied reasoning that was question
able under our cases relating to the regulation of commer
cial speech, we granted certiorari. 506 U. S. _ (1992).
We reverse.

II
The Government argues first that gambling implicates

no constitutionally protected right, but rather falls within
a category of activities normally considered to be "vices,"
and that the ereater power to prohibit gambling necessar
ily includes the lesser power to ban its advertisement; it
argues that we therefore need not proceed with a Central
Hudson analysis. The Court of Appeals did not address
this issue and neither do we, for the statutes are not
unconstitutional under the standards of Central Hudson
applied by the courts below.

III
For most of this Nation's history, purely commercial

advertising was not considered to implicate the constitu
tional protection of the First Amendment. See Valentine
v. Chrestenson, 316 U. S. 52, 54 (1942). In 1976, the
Court extended First Amendment protection to speech that
does no more than propose a commercial transaction. See
Vir,inia State Bd. of Pharmacy v. Vir,inia Citizens
ColUumer Couneil, lne., 425 U. S. 748 (1976). Our
decisions. however, have recognized the "'common-sense'
distinction between speech proposing a commercial trans
action, which occurs in an area traditionally subject to
government regulation, and other varieties of speech."
Ohralik v. Ohio State Bar A8sn.• 436 U. S. 447, 455-456
11978). The Constitution therefore affords a lesser protec
tion to commercial speech than to other constitutionally
guaranteed expression. Board of Trustees of State Univ.
of New York v. Fox, 492 U. S. 469, 477 (1989); Central

·We deem it remarkable and unusual that although the Court of
Appeals affirm.d a judgment that an Act of Congress was unconstitu
tional as applied, the court found it appropriate to announce its judgment
in an unpublished per curia.m opinion.
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Hud.~on Gas & Electric Corp. v. Public Service Comm'n,
Rupra, at 563; Ohralik, supra, at 456.

In Central Hudson, we set out the ceneral scheme for
assessing government restrictions on commercial speech.
Supra at 566. Like the courts below, we assume that
Edge ,if allowed to, would air nonmisleading advertise·
men~ about the Virginia lottery, a leral activity. As to
the second Central Hudson factor, we are quite sure that
the Government has a substantial interest in SUPportiIli
the policy of nonlottery States, as we~l as not. interferi~g
with the policy of States that pernut 10ttenes. As m
Posadas de Puerto Rico Associates v. 7burLm Co. of
Puerto Rico, 478 U. S. 328 (1986), the activity underlying
the relevant advertising-pmbling-implicates no consti
tutionally protected right; rather, it falls into a category
of "vice" activity that could be, and frequently has been,
banned altogether. As will later be discussed, we also
agree that the statutes are no broader than necessary to
advance the Government's interest and hence the fourth
part of the Central Hudson teat is satisfied.

The Court of Appeals, however, afTmned the District
Court's holding that the statutes were invalid because, as
applied to Edge, they failed to advance directly the
governmental interest supporting them. According to the
Court of Appeals, whose judgment we are reviewing, this
was because the 127,000 people who reside in Edge's nine·
county listening area in North Carolina receive most of
their radio, newspaper, and television communications
from Virginia-based media. These North Carolina resi
dents who might listen to Edie "are inundated with
Virginia's lottery advertisements" and hence, the court
stated, prohibiting Edge from advertising Virginia's lottery
"is ineffective in shielding North Carolina residents from
lottery information." This "ineffective or remote measure
to support North Carolina's desire to discourage gambling
cannot justify infringement upon commercial free speech."
App. to Pet. for Cert. 6a, 7a. In our judgment, the courts
below erred in that respect.

A
The third Central Hudson factor asks whether the

"regulation directly advances the governmental interest
asserted." Central Hudson, 447 U. S., at 566. It is
readily apparent that this question cannot be answered
by limiting the inquiry to whether the governmental
interest is directly advanced as applied to a single person
or entity. Even if there were no advancement as applied
in that manner-in this case, as applied to Edge-there
would remain the matter of the rerulation's general
application to others-in this case, to all other radio and
television stations in North Carolina and countrywide.
The courts below thus asked the wrong question in ruling
on the third Central Hudson factor. This is not to say
that the validity of the statute's application to Edge is an
irrelevant inquiry, but that issue properly should be dealt
with under the fourth factor of the Central Hudson test.
As we have said, ,t)he last two steps of the Central
Hudson analysis basically involve a consideration of the
'fit' between the legislature's ends and the means chosen
to accomplish those ends." Po.od4s, supra, at 341.

We have no doubt that the atatutes directly advanced
the governmental interest at stake in this case. In
response to the appearance of state-sponsored lotteries,
Congress might have continued to ban all radio or televi
sion lottery advertisements, even by stations in States
that have legalized lotteries. This it did not do. Neither
did it permit stations such as Edge, located in a non
lottery State, to carry lottery ads if their signals reached
into a State that sponsors lotteries; similarly, it did not
forbid stations in a lottery State such as Virginia from
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carryinr lottery ads if their signals reached into an
acljoining State such as North Carolina where lotteries
were illegal. Instead of favoring either the lottery or the
nonlottery State, Congress opted to support the anti·
gambling policy of a State like North Carolina by forbid·
ding stations in such a State from airing lottery advertis
ing. At the same time it sought not to unduly interfere
with the policy of a lottery sponsoring State such as
Virginia. Vit'linia could advertise its lottery through radio
and television stations licensed to Virginia locations, even
if their sill1als reached deep into North Carolina. Con
gresa surely mew that stations in one State could often
be heard in another but expressly prevented each and
every North Carolina station, including Edce, from carry
inglottery ads. Congress plainly made the commonsense
judlment that each North Carolina station would have an
audience in that State, even if its signal reached else
where and that enforcing the statutory restriction would
insulate each station's listeners from lottery ads and hence
advance the governmental purpose of supporting North
Carolina's laws against gambling. This congressional
policy of balancing the interests of lottery and nonlottery
States is the substantial governmental interest that
satisfies Central Hudson, the interest which the courts
below did not fully appreciate. It is also the interest that
is directly served by applying the statutory restriction to
all stations in North Carolina; and this would plainly be
the case even if, as applied to Edge, there were only
marginal advancement of that interest.

B

Left unresolved, of course, is the validity of applying the
statutory restriction to Edge, an issue that we now
address under the fourth Central Hudson factor, i.e.,
whether the regulation is more extensive than is
nec.sary to serve the governmental interest. We revisited
that aspect of Central Hudson in Board of Trulltees of
State Univ. of New York v. Fox, 492 U. S. 469 (1989), and
concluded that the validity of restrictions on commercial
speech should not be judged by standards more stringent
than those applied to expressive conduct entitled to full
First Amendment protection or to relevant time, place or
manner restrictions. Id., at 477-478. We made clear in
Fox that our commercial speech cases require a fit be
tween the restriction and the government interest that is
not necessarily perfect, but reasonable. Id., at 480. This
was also the approach in Posadas, supra, at 344.

We have no doubt that the fit in this case was a
reasonable one. Although Edge was licensed to serve the
Elizabeth City area, it chose to broadcast from a more
northerly position, which allowed ita signal to reach into
the Hampton Roads, Virginia, metropolitan area. Allowing
it to carry lottery ads reaching over 90% of its listeners,
all in Virginia, would surely enhance its revenues. But
just as surely, because Edge': signals with lottery ads
would be heard in the nine counties in North Carolina
that its broadcasts reached, this would be in derogation
of the substantial federal interest in supporting North
Carolina's laws making lotteries illegal. In this posture,
to prevent Virginia's lottery policy from dictating what
stations in a neighboring State may air, it is reasonable
to require Edie to comply with the restriction against
carrying lottery advertising. In other words, applying the
restriction to a broadcaster such as Edge directly advances
the lovermnental interest in enforcing the restriction in
nonlottery States, while not interfering with the policy of
lottery States like VU'ginia. We think this would be the
case even if it were true, which it is not, that applying
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the leneral statutory restriction to Edge, in isolation,
would no more than marginally insulate the North Caro
linians in the North Carolina counties served by Edge
from hearing lottery ads.

In Ward v. Rock Against Racism, 491 U. S. 781 (1989),
we dealt with a time, place, or manner restriction that re
quired the city to control the sound level of musical
concerts in a city park, concerts that were fully protected
by the First Amendment. We held there that the require
ment of narrow tailoring was met if "the . . . regulation
promotes a substantial government interest that would be
achieved less effectively absent the regulation," provided
that it did not burden substantially more speech than
necessary to further the government's legitimate interests.
Id., at 799. In the course of upholding the restriction, we
went on to say that "the validity of the regulation depends
on the relation it bears to the overall problem the govern
ment seeks to correct, not on the extent to which it
furthers the government's interest in an individual case."
Id., at 80l.

The Ward holding is applicable here, for we have
observed that the validity of time, place, or manner
restrictions is determined under standards very similar to
those applicable in the commercial speech context and
that it would be incompatible with the subordinate
position of commercial speech in the scale of First Amend
ment values to apply a more rigid standard to commercial
speech than is applied to fully protected speech. Fox,
supra at 477, 478. Ward thus teaches us that we judge
the validity of the restriction in this case by the relation
it bears to the general problem of accommodating the
policies of both lottery and nonlottery States, not by the
extent to which it furthers the Government's interest in
an individual case.

This is consistent with the approach we have taken in
the commercial speech context. In Ohralik v. Ohio State
Bar A.~sn., 436 U. S., at 462, for example, an attorney
attacked the validity of a rule against solicitatation "not
facially, but as applied to his acts of solicitation." We
rejected the appellant's view that his "as applied" chal
lenge required the State to show that his particular
conduct in fact trenched on the interests that the regula
tion sought to protect. We stated that in the general
circumstances of the appellant's acts, the State had "a
strong interest in adopting and enforcing rules of conduct
designed to protect the public." Id., at 464. This having
been established, the State was entitled to protect its
interest by applying a prophylactic rule to those circum
stances generally; we declined to require the State to go
further and to prove that the state interests supporting
the rule actually were advanced by applying the rule in
OhraJik's particular case.

Edenfield v. Fane, 507 U. S. _ (1993), is not to the
contrary. While treating Fane's claim as an as applied
challenge to a broad category of commercial solicitation,
we did not suggest that Fane could challenge the regula
tion on commercial speech as applied only to himself or
his own acts of solicitation.

C

We also believe that the courts below were wrong in
holding that as applied to Edge itself, the restriction at
issue was ineffective and gave only remote support to the
Government's interest.

As we understand it, both the Court of Appeals and the
District Court recognized that Edge's potential North
Carolina audience was the 127,000 residents of nine North
Carolina counties, that enough of them regularly or from

61 L'" 4763

time to time listen to Edge to account for 11 tK of all radio
listening in those counties, and that while listening to
Edge they heard no lottery advertisements. It could
hardly be denied, and neither court below purported to
deny, that these facts, standing alone, would clearly show
that applying the statutory restriction to Edge would
directly serve the statutory purpose of supporting North
Carolina's antigambling policy by excluding invitations to
ramble from 11% of the radio listening time in the nine
county area. Without more, this result could hardly be
called either "ineffective," "remote," or "conditional," see

.Central Hudson, 447 U. S., at 564, 569. Nor could it be
called only "limited incremental support," Bolger v. Young.~

Drug Product Corp., 463 U. S. 60, 73 (1983), for the
Government interest, or thought to furnish only specula
tive or marginal support. App. to Pet. for Cert. 24a, 25a.
Otherwise, any North Carolina radio station with 127,000
or fewer potential listeners would be permitted to carry
lottery ads because of its marginal significance in serving
the State's interest.

Of course, both courts below pointed out, and rested
their judgment on the fact, that the 127,000 people in
North Carolina who might listen to Edge also listened to
Virginia radio stations and television stations that regu
larly carried lottery ads. Virginia newspapers carrying
.uch material also were available to them. This exposure,
the courts below thought, was sufficiently pervasive to
prevent the restriction on Edge from furnishing any more
than ineffective or remote support for the statutory
purpose. We disagree with this conclusion because in
light of the facts relied on, it represents too limited a
view of what amounts to direct advancement of the
governmental interest that is present in this case.

Even if all of the residents of Edge's North Carolina
service area listen to lottery ads from Virginia stations,
it would still be true that 11~ of radio listening time in
that area would remain free of such material. If Edge is
allowed to advertise the Virginia lottery, the percentage
of listening time carrying such material would increase
from 38tK to 49%. We do not think that Central Hud.~on

compels us to consider this consequence to be without
significance.

The Court of Appeals indicated that Edge's potential
audience of 127,000 persons were "inundated" by the
Virginia media carrying lottery advertisements. But the
District Court found that only 38~ of all radio listening
in the nine-county area was directed at stations that
broadcast lottery advertising.4 With respect to television,
the District Court observed that American adults spend
60% of their media consumption time listening to televi
sion. The evidence before it also indicated that in four
of the nine counties served by Edge, 75tK of all television
viewing was directed at Virginia stations; in three others,
the figure was between 50 and 75'7c; and in the remaining
two counties, between 25 and 50tK. Even if it is assumed
that all of these stations carry lottery advertising, it is
very likely that a great many people in the nine-county
area are exposed to very little or no lottery advertising
carried on television. Virginia newspapers are also
circulated in Edge's area, 10,400 daily and 12,500 on
Sundays, hardly enough to constitute a pervasive exposure
to lottery advertising, even on the unlikely assumption
that the readers of those newspapers always look for and
read the lottery ads. Thus the District Court observed

•It would appear, then, that 51'if of the radio listening time in the
relevant nine counties is attributable to other North Carolina stations or
other stations not carrying lottery advertising.
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public participation in lotteries." Ante, at 3, 14.'
Even assuming that nonlottery States desire such

assistance from the Federal Government-an assumption
that must be made without any supporting evidence-I
would hold that suppressing truthful advertising regardini'
a nei&,hboring State's lottery, an activity which is, of
course, perfectly legal, is a patently unconstitutional
means of effectuating the Government's asserted interest
in protecting the policies of nonlottery States. Indeed, I
had thought that we had so held almost two decades ago.

In Bigelow v. Virginia, 421 U. S. 809 (1975), this Court
recognized that a State had a legitimate interest in
protecting the welfare of its citizens as they ventured
outside the State's borders. ld., at 824. We flatly re
jected the notion, however, that a State could effectuate
that interest by suppressing truthful, nonmisleading
information regarding a legal activity in another State.
We held that a State "may not, under the guise of exercis
ing internal police powers, bar a citizen of another State
from disseminating information about an activity that is
legal in that State." Id., at 824-825. To be sure, the
advertising in Bigelow related to abortion, a constitution
ally protected right, and the Court in Po.~ada,~ de Puerto
Rico Associates v. Touri.~mCo. of Puerto Rico, 478 U. S.
328 (1986), relied on that fact in dismissing the force of
our holding in that case, see id., at 345. But even a
casual reading of Bigelow demonstrates that the case
cannot fairly be read so narrowly. The fact that the
information in the advertisement related to abortion was
only one factor informing the Court's determination that
there were substantial First Amendment interests at stake
in the State's attempt to suppress truthful advertising
about a legal activity in another State:

"Viewed in its entirety, the advertisement conveyed
information of potential value to a diverse audi
ence-not only to readers possibly in need of the
services offered, but also to those with a general
curiosity about, or genuine interest in, the subject
matter or the law of another State and its develop
ment, and to readers seeking reform in Virginia. The
mere existence of the rorganization advertising abor
tion-related services] in New York City, with the
possibility of its being typical of other organizations
there, and the availability of the services offered, were
not unnewsworthy. Also the activity advertised
pertained to constitutional interests." Bigelow, Rupra,
at 822.2

Bigelow is not about a woman's constitutionally pro-

I At one point in its opinion, the Court identifies the relevant federal
interest as "supporting North Carolina's laws making lotteries illegal."
Ante, at 10, Of coune, North Carolina law does not, nor, presumably,
eould not, bar its citi zens from traveling aeross the state line and
participating in the Virginia lottery. North Carolina law does not make
the Virginia lottery illegal. I take the Court to mean that North Caro·
lina's decision not to institute a atate-run lottery reflects its policy
judgment that participation in such lotteries, even those conducted by
another State, is detrimental to the public welfare, and that 18 U. S. C.
§ 1307 (1988 ed. and Supp. IIIl represents a federal effort to respect that
policy judgment.

2The analogy to Bi,I(elow and thia can is even closer than one might
think. The North Carolina General APembly is currently considering
whether to institute a state-operated lottery. See 1993 N. C. S. Bill No.
11, 140th Gen. Assembly. As with the advertising at issue in Bigelou',
then, advertising relating to the Virginia lottery may be of interest to
those in North Carolina who are currently debating whether that State
should join the ranks of the growing number of States that sponsor a
lottery. See infra, at 6.
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tected right to terminate a pregnancy.3 It is about
paternalism, and informational protectionism. It is about
one State's interference with its citizens' fundamental
constitutional right to travel in a state of enlightenment,
not government-induced ignorance. Cf. Shapiro v. Thomp·
Bon, 394 U. S. 618, 629-631 (1969).4 I would reaffirm
this basic First Amendment principle. In seeking to assist
nonlottery States in their efforts to shield their citizens
from the perceived dangers emanating from a neighboring
State's lottery, the Federal Government has not regulated
the content of such advertil!ements, to ensure that they
are not misleading, nor has h. provided for the distribution
of more speech, such as warnings or educational informa
tion about gambling. Rather, the United States has
selected the most intrusive, and dangerous, form of
regulation possible-a ban on truthful information regard
ing a lawful activity imposed for the purpose of manipu
lating, through ignorance, the consumer choices of some
of its citizens. Unless justified by a truly substantial
governmental interest, this extreme, and extremely
paternalistic, measure surely cannot withstand scrutiny
under the First Amendment.

No such interest is asserted in this case. With barely
a whisper of analysis, the Court concludes that a State's
interest in discoura&'ing lottery participation by its citizens
is surely "substantial"-a necessary prerequisite to sustain
a restriction on commercial speech, see Central Hudson
GaR & Electric Corp. v. Public Service Comm'n, 447 U. S.
557, 566 (1980)-becauae gambling "falls into a category
of 'vice' activity that could be, and frequently has been,
banned altogether," ante, at 7.

I disagree. While a State may indeed have an intere.~t

in discoura&'ing its citizens from participating in state-run
lotteries,s it does not necessarily follow that its interest
is "substantial" enough to justify an infringement on
constitutionally protected speech,S especially one as
draconian as the regulation at issue in this case. In my
view, the sea change in public attitudes toward state-run
lotteries that this country has witnessed in recent years
undermines any claim that a State's interest in discourag
ing its citizens from participating in state-run lotteries is
so substantial as to outweigh respondent's First Amend
ment right to distribute, and the public's right to receive,
truthful, nonmisleading information about a perfectly legal
activity conducted in a neighboring State.

While the Court begins its opinion with a discussion of
the federal and state efforts in the 19th centurY to restrict

'If anything, the fact that underlying conduct is not constitutionally
protec:ted increues, not decreases, the yalue of unfettered exehange of
information across state lines. When a State has proscribed a certain
product or aervice, its citizens are all the more dependent on truthful
information regarding the policies and practices of other States. Cf. Bray
v. Aluandria W()rnen'~ Health Clinic, 506 U. S. _ (993) Islip op., at
26-27, n. 31) <STEVENS, J., dissenting). The altemative is to view
individuals as more in the nature of captives of their respective States
than as free citizens of a larger polity.

-For all the great purposes for which the Federal govemment was
formed, we are one people, with one common country. We are all citizens
ofthe United States; and, as members ofthe same community, must have
the right to pass and repass through every part ofit without interruption,
as freely as in our own States." Pas~engerCa~es.7 How. 283, 492 (1849),

•A State might reuonably conclude, for example, that lotteries play on
the hopes ofthose least able to afford to purchase lottery tickets, and that
its citizens would be better served by spending their money on more
promising investments. The fact that I happen to share these concerns
regardingatate-sponsored lotteries is, of course, irrelevant to the proper
analysis of the legal iesue.

·See, e.g., Cincinnati v. DiRcoue,.,.. Network, 1".;., 507 U. S. _._.
n. 13 (slip op., at 7, n. 13) (noting that restrictions on commercial speech
are subject to more searching scrutiny than mere "rational basis" review).



The United States LAW WEEK61 LW 4766

lotteries, it largely ignores the fact that today hostility to
state-run lotteries is the exception rather than the norm.
Thirty-four States and the District of Columbia now
sponsor a lottery.' Three more States will initiate lotter
ies this ,year.8 Of the remaining 13 States, at least 5
States have recently considered or are currently consider
ing establishing a lottery.9 In fact, even the State of
North Carolina, whose antilottery policies the Federal
Government's advertising ban are purportedly buttressing
in this case, is considering establishing a lottery. See
1993 N. C. S. Bill No. 11, 140th Gen. Assembly. Accord
ing to one estimate, by the end of this decade all but two
States (Utah and Nevada) will have state-run lotteries. lo

The fact that the vast majority of the States currently
sponsor a lottery, and that soon virtually all of them will
do so, does not, of course, preclude an outlier State from
following a different course and attempting to discourage
its citizens from partaking of such activities. But just as
the fact that "the vast majority of the 50 States ...
prohibit[ed) casino gambling" purported to inform the
Court's conclusion in Posadas de Puerto Rico Associates v.
Touri.~m Co. of Puerto Rico, 478 U. S., at 341, that Puerto
Rico had a "substantial" interest in discouraging such
gambling, the national trend in the opposite direction in
this case surely undermines the United States' contention
that non-lottery States have a "substantial" interest in
discouraging their citizens from traveling across state lines
and participating in a neighboring State's lottery. The
Federal Government and the States simply do not have
an overriding or "substantial" interest in seeking to
discourage what virtually the entire country is embracing,
and certainly not an interest that can justify a restriction
on constitutionally protected speech as sweeping as the
one the Court today sustains.

I respectfully dissent.

PAUL J. LARKIN JR., Assistant to Solicitor General (KENNETH
W. STARR, Sol. Gen., STUART M. GERSON, Asst. Atty. Gen.,
JOHN G. ROBERTS JR., Dpty. Sol. Gen., SCOTT R. MCINTOSH,
Justice Dept. atty., and RENEE LICHT, FCC Actina Gen. Counsel,
on the briefs) fOT petitioners; CONRAD MOSS SHUMADINE,
Norfolk, Va. (WALTER D. KELLEY JR., MARK D. STILES, and
WILLCOX &. SAVAGE, P.C., on the briefs) fOT respondents.
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In a common·law .Iander of titl. action in W••t Virginia .tate court,
r.spond.nte obtain.d a judgm.nt against petition.r TXO Production
Corp. for $19,000 in actual damages and $10 million in punitive
damage.. Acc.pting re.pond.nts' v.rsion of di.puted i..u•• of fact,
the r.cord shows, inter alitJ. that TXO knew that rupondent AIlianc.

'Seling.r, Special R.port: Mark.ting State Lotteries, City and Stat.
14 (May 24. 1993).

'Ibid.
'S••, Co /f., 1993 Ala. H. Bill No. 75, 165th Legi.latur-Regular S ;

1993 Miss. S. Concurrent Re•. No. 566, 162d Legislatur-R.gular S ;
1993 N. M. S. Bill No. 141, 41st Legislature-Fint R.gular S•••.; 1993
N. C. S. Bill No. 11, 140th Gen. AaMmbly; 1993 Okla. H. Bill No. 1348,
44th Legi.lature-First Regular Sen.

'·City and State, supra, n. 7.
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Resources Corp. had good title to the oil and gas development rights
at issue; that TXO acted in bad faith by advancing a claim on tho.e
rights on the basis of a worthless quitclaim d.ed in an effort to
renegotiate its royalty arrangement with Alliance; that the
anticipated gross revenues from oil and gas dev.lopment-and
therefore the amount of royalties that TXO sought to
renegotiate-were substantial; that TXO was a large, w.althy
company; and that TXO had engaged in similar n.farious activiti•• in
other parts of the country. In affirming, the State Supr.me Court of
Appeals, among other things, rejected TXO's cont.ntion that the
punitive damages award violated the Due Prc:ess Clause of the
Fourteenth Amendment as interpreted in Pacific :,:utual Life 1M. Co.
v. Haslip, 499 U. S. 1-

Held: The judgment is affirmed.
187 W. Va. 457, 419 S. E. 2d 870, affirmed.

JUSTICE STEVENS, joined by THE CHIEF JUSTICE and JUSTICE
BLACKMUN, concluded in Parte II and III that the punitive damages
award did not violate the substantive component of the Du. Proce.s
Clause.

(a) WIth respect to the question whether a particular punitive
award is so "grossly excessive" as to violate the Due Proc.ss Clause,
Waters-Pierce Oil Co. v. 7b:a.. (No.1), 212 U. S. 86, 111, this Court
need not, and indeed cannot, draw a mathematical bright line
between the constitutionally acceptable and the constitutionally
unacceptable that would fit every case. It can be said, however, that
a general concern of reasonableness properly ent.rs into the
constitutional calculus. See HtMolip. 499 U. S., at 18. Although the
parties' desire to formulate a "test" is understandable, neither
r.spondents' proposed rational basis standard nor TXO's propos.d
heightened scrutiny standard is satisfactory. - .

(bl The punitive award in this case was not so "(To..ly excessive"
as to violate due process. The dramatic disparity b.tween the actual
damages and the punitive award is not controlling in a case of this
character. On the record, the jury may reasonably have determined
that TXO s.t out on a malicious and fraudul.nt course to win back,
either in whole or in part, the lucrative stream of royalties that it had
ceded to Alliance. The punitive award is c.rtainly large, but in light
of the millions of dollars potentially at stake, TXO's bad faith, the fact
that TXO's scheme was part of a larger pattern of fraud, trickery, and
deceit, and TXO's wealth, the award cannot be said to be beyond the
power ofthe State to allow. '

JUSTICE STEVENS, joined by THE CHIEF JUSTICE, JUSTICE
BLACKMUN, and JUSTICE KENNEllY, concluded in Part IV th.t TXO's
procedural due proc.ss arguments-that the jury wa. not adequat.ly
instructed, that the punitive damages award was not adequataly
reviewed by the trial or the appellate court, and that TXO had no
advance notice that the jury might be allowed to r.turn such a large
award or to r.ly on potential harm as a basis for the award-mu.t b.
rejected. The first argument need not be addressed as it was not
presented or passed on below, and the r.maining arguments are
m.ritle...

JUSTICE KENNEDY conclud.d that the plurality's "r.asonablen.ss"
formulation is unsatisfactory, sinc. it does not provide a .tandard by
which to compare the punishment to the malefaction that gave ri•• to
it. A more manag.able constitutional inquiry focuM' not on the
amount of mon.y a jury awards in a particular cas. but on its
reasons for doing so. Wh.n a punitive damag.s award refl.eta bia.,
passion, or prejudice by the jury, rath.r than a rational concern for
deterrence and retribution, the Constitution has b.en violated, no
matt.r what the absolute or relative size of the award. The r.cord in
this caM, when viewed as a whole, d.monstrat.s that it was rational
f"" the jury to place creat w.ight on the .vid.nce of TXO's d.lib.rate
and wrongful conduct, and maKes it. probable that the v.rdict was
motivated by a legitimate concern for punishment and d.terrence.

JUSTICE SCALIA, join.d by JUSTICE THOMAS, concluded that,
although "procedural due proce.s" requires judicial r.view of punitive
damages awards for rea.onabl.ness, there is no federal constitutional
right to a substantively corr.ct "reasonableness" detarmination. If
the Du. Proc••s Clau.e of the Fourte.nth Am.ndm.nt w.re the
s.cr.t r.pository for .uch an unenumerated right, it would sur.ly
also contain the sub.tantive right not to be .ubjectad to exc••siv.
fine., which would r.nder the Eighth Amendm.nt's Exc.ssiv. Fines
Clau.e sup.rfluous. The Con.titution gives fed.ral couTts no
business in this area, except to a••ure that due process (i.e.,
traditional procedur.) has been observ.d. Since the jury in this caM
was instructed on the purpo.e. of punitive damag.s und.r We.t
Virginia law, and its award was revi.wed for reasonablen.ss by the
trial court and the State Supreme Court of Appeals, petitioner's due
process claims must fail.
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